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Petitioner Francisco Eulloqui filed the instant petition for awrit of mandate to
challenge the trial court’s denial of a discovery motion he filed in a habeas corpus
proceeding. Petitioner contends he made a sufficient showing under both Pitchess v.
Superior Court (1974) 11 Cal.3d 531 (Pitchess) and Brady v. Maryland (1963) 373 U.S.
83 [83 S.Ct. 1194] (Brady) to require thetria court to examine a detective' s personnel
file and disclose certain categories of information. We conclude petitioner made a
sufficient showing under Brady with respect to one category of information sought in the
motion and thus grant the petition.

BACKGROUND

In 1998 petitioner was convicted of murdering Enrique Gonzalez and attempting to
murder Joseph Aflague on August 21, 1995. Aflague was the chief witness against
petitioner at trial. Aflague testified that petitioner, whom Aflague had known for about
15 years, shot him while Max Padilla, who had asked Aflague to meet him at that
location, shot Gonzalez. Petitioner and Padilla then fled together. Aflague also testified
that he had seen petitioner wearing a gold charm that police recovered at the scene of the
charged crimes. Aflague did not initially tell the police that petitioner was involved in the
shooting but later did so when Detective Parga interviewed him in Arizona.

Detective William Eagleson testified at petitioner’ strial regarding hisinvestigation
of another murder, the 1996 murder of Salvador Gutierrez—a crime with which petitioner
was not charged. Eagleson testified that Raul Cejatold him that petitioner, Padilla, and
Padilla’ s brother asked Cejato kill Gutierrez because Gutierrez was talking about the
murder of Gonzalez and attempted murder of Aflague. Eagleson also provided expert
testimony about the Mexican Mafia, its control over Latino gangs, the reluctance of gang
members to testify, and the reasons for that reluctance. Eagleson was never asked
whether he had any knowledge of, or dealings with, Aflague or whether Aflague was a
paid informant.

Petitioner was sentenced to life in prison plus 35 yearsto life. On March 25, 1999,

this court affirmed petitioner’ s conviction on appeal in a nonpublished decision in docket



No. B124364. Thereafter, petitioner filed numerous unsuccessful habeas corpus petitions
in state and federal courts.

Sometime in 2007 petitioner discovered that on January 22, 2007, in an unrelated
proceeding (the retrial of Jose Quesada), Aflague admitted that he was a paid police
informant and had received about $25,000 from “ state authorities” “in the last 10 years.”
After apetition for awrit of habeas corpusfiled in the trial court was denied, petitioner
filed a habeas corpus petition in this court (docket No. B209576), alleging that hisright to
due process was violated by (1) the prosecution’ s suppression of evidence that Aflague
was paid for his testimony against petitioner (a Brady violation), and (2) the prosecution’s
knowing presentation of false evidence at histrial. We issued an order to show cause,
returnable before the superior court.

In connection with the evidentiary hearing ordered by this court, petitioner filed
two discovery motionsin the trial court, both of which were denied. Only the second of
those motionsisinissuein this proceeding. That motion sought disclosure of
(1) complaints and related material in Eagleson’ s personnel file alleging dishonesty;
fabrication of evidence; fabrication of reports; unauthorized payments or incentives given
to informants; unauthorized use of informants; failure to report payments or other
incentives to informants to his supervisors, the prosecution, or the defense; and any other
evidence of misconduct amounting to moral turpitude; and (2) any other excul patory
material within the scope of Brady. (Petitioner’s motion was not made under authority of
Penal Code section 1054.9, which applies only to persons sentenced to death or lifein
prison without the possibility of parole.)

Counsel’ s declaration attached to the discovery motion stated, in pertinent part, the
following: “(3) Detective Eagleson . . . was an investigating officer in the case and was
also involved in the investigation of a 1996 homicide, said to be related, involving
Salvador Gutierrez; [1] (4) The pending Petition for Writ of Habeas Corpus alleges that
the prosecution or its agents withheld evidence at tria that Joseph Aflague was apaid
informant rather than just a victim/witness; [1] (5) A key issue to be decided at the



upcoming evidentiary hearing is whether or not Aflague was paid or otherwise
compensated for his testimony in petitioner’s case; [] (6) The District Attorney has
presented a declaration from Detective Eagleson that, at the time of petitioner’strial,
Aflague was a street dealer, not an informant, and was not paid by the Los Angeles Police
Department for his testimony in petitioner’s case; [] (7) Counsel assumes that Detective
Eagleson will testify in accordance with his declaration; (8) The District Attorney has
presented a declaration from Aflague [sic] that he was not paid for his testimony in
petitioner’ s case and did not become a paid informant until sometime after his testimony
in petitioner’scase. [] (9) Counsel makes no assumption as to whether or not Aflague
will testify in accordance with his declaration, asin the declaration he admits having
committed perjury in aprior court case; [1] (10) Aflague [sic] has made previous
inconsistent statements under oath, which led to the issuance of the Order to Show Cause,
wherein he admitted having been working with the police and receiving compensation
prior to, immediately thereafter, and in connection with, his testimony in petitioner’s
case.”

The declaration by Eagleson referenced by petitioner’ s discovery motion was one
of many similar declarations of various Los Angeles Police Department (LAPD) officers
attached to the return to the petition for awrit of habeas corpus. Init, Eagleson declared
that he was one of the investigators in the underlying case against petitioner; he had never
met or heard of Aflague before he was assigned to investigate the case against petitioner;
Aflague was not an informant before “the shooting” or at the time he testified in
petitioner’strial; Aflague was not paid by the LAPD for his testimony in petitioner’strial,;
and “[a]t the time of this case,” Eagleson knew Aflague only as a“street dealer.”

At the hearing on the motion, the court asked counsel to identify Eagleson’s
alleged misconduct that purportedly entitled petitioner to the requested discovery.
Counsel for petitioner explained that she expected Eagleson to testify in conformity with
his declaration and the requested discovery “would be relevant to hisimpeachment if he

has engaged in acts of dishonesty, especially within the last five years, or he similarly



used informants and not told [sic] the DA.” Petitioner’s counsel later agreed with the
court’ s statement that she was arguing that petitioner had “a right to Pitchess discovery
for anticipated testimony that you believe will be untrue.” Counsel |later expanded the
alleged misconduct to include the Brady violation alleged in the habeas petition: “My
allegation of misconduct in the writ is that the police department, not necessarily
specifically Detective Eagleson—but he was definitely was [sic] one of the ones hamed in
the concealed evidence—namely that this person was receiving compensation for his
testimony. That’s why we were sent back here, for an evidentiary hearing on that.”
Finally, counsel clarified for the court that petitioner was “alleging that at the time of
trial, there was a Brady violation” and that “now . . . they're going to lie about it.”

Counsel and the court aso discussed the applicability of the five-year l[imitation
provided by Evidence Code section 1045, subdivision (b)(1), and the relevant
“benchmark” or ending point of the retrospective five-year period. (Unless otherwise
noted, all statutory references pertain to the Evidence Code.)

The court denied the motion, explaining, “Based upon that assertion, | don’t
believe that there is a basis upon which | should conduct areview of this officer’s
personnel records. [1] | understand your request, that | conduct areview of the officer’s
personnel recordsto look for Brady material. [{]] | understand that | have the authority, if
| were otherwise conducting areview or maybe even the authority to conduct areview for
Brady, but I’'m not aware of any case that tells me that that’s an obligation on my part. [1]]
I’m also aware of the obligation that | have to conduct a review of personnel records upon
a showing of—afactual showing of misconduct. But as| said, | believe the applicable
time period is one that predated this allegation of misconduct. [{] So based upon my
view of the cases and my review of the cases, I’m not going to conduct areview. | don’'t
think that you’ ve met the threshold requirement for me conducting an in camera review of
this officer’ s personnel records.”

Petitioner filed a petition for awrit of mandate, challenging the court’s denia of

his discovery motion. We issued an order to show cause. Rea party in interest William



Bratton, Chief of the LAPD, filed areturn, and petitioner filed atraverse. Bratton has
now been succeeded as police chief (and real party in interest for the purpose of this
petition) by Charlie Beck.
DISCUSSION

Petitioner contends that the trial court was required, under both Brady and
Pitchess, to review Eagleson’s personnel file for the requested categories of complaints
and related materials. We first address the standards applicable to Brady and Pitchess
discovery, along with their differences and interplay. We then address the sufficiency of
petitioner’ s showing under Brady and conclude petitioner made an adequate showing to
require the trial court to review Eagleson’s personnel file and disclose complaints and
related material, if any, alleging that on or before May 13, 1998, the date petitioner’ s trial
concluded, Eagleson failed to report payments or other incentives given to informants to
his supervisors, the prosecution, or the defense. Accordingly, we conclude petitioner is
entitled to awrit of mandate.
1. Theinterplay of Brady and Pitchess

Brady, supra, 373 U.S. at page 87, established that due process requires the
prosecution to disclose to the defense any and all potentially exculpatory evidence. The
defendant must establish that the undisclosed information was favorable to the defense
and that there is a reasonabl e probability that, had the evidence been disclosed to the
defense, the result of the trial would have been different. (Kylesv. Whitley (1995) 514
U.S. 419, 433-434 [115 S.Ct. 1555] (Kyles).) Such areasonable probability exists where
the undisclosed evidence “ could reasonably be taken to put the whole casein such a
different light as to undermine confidence in the verdict.” (Id. a p. 435; Inre Williams
(1994) 7 Cal.4th 572, 611.) Impeachment evidence, as well as excul patory evidence, falls
within the scope of Brady. (United Statesv. Bagley (1985) 473 U.S. 667, 676 [105 S.Ct.
3375] (Bagley).)

To obtain Pitchess discovery of apolice officer’ s personnel records and

complaints against such officers, a defendant must file a motion describing the type of



records sought and showing, among other things, the materiality of the information to the
subject of the pending litigation and good cause for disclosure. (88 1043, 1045.) “To
show good cause as required by section 1043, defense counsel’ s declaration in support of
a Pitchess motion must propose a defense or defenses to the pending charges. The
declaration must articulate how the discovery sought may lead to relevant evidence or
may itself be admissible direct or impeachment evidence [citations] that would support
those proposed defenses.” (Warrick v. Superior Court (2005) 35 Cal.4th 1011, 1024.)
“Counsel’ s affidavit must also describe a factual scenario supporting the claimed officer
misconduct.” (lbid.) “The court then determines whether defendant’ s averments,
‘[v]iewed in conjunction with the police reports’ and any other documents, suffice to
‘establish a plausible factual foundation’ for the alleged officer misconduct and to
‘articulate avalid theory as to how the information sought might be admissible’ at trial.
[Citation.] Although a Pitchess motion is obviously strengthened by a witness account
corroborating the occurrence of officer misconduct, such corroboration is not required.
What the defendant must present is a specific factual scenario of officer misconduct that
Is plausible when read in light of the pertinent documents.” (Id. at p. 1025.) “[A]
plausible scenario of officer misconduct is one that might or could have occurred. Such a
scenario is plausible because it presents an assertion of specific police misconduct that is
both internally consistent and supports the defense proposed to the charges.” (ld. at

p. 1026.) Materialsfrom an officer’s personnel file reflecting dishonesty or nonfelony
acts of moral turpitude do not become discoverable simply because a defendant argues
that the officer will testify and might testify falsely. (California Highway Patrol v.
Superior Court (2000) 84 Cal.App.4th 1010, 1023-1024 (CHP).)

Upon a sufficient showing of materiality, the trial court examines the police
officer’ s records in camera and discloses only those, if any, that are both relevant to the
pending litigation and not statutorily excluded from disclosure. (People v. Mooc (2001)
26 Cal.4th 1216, 1226-1227.) Section 1045, subdivision (b)(1) prohibitsthetrial court

from disclosing “[i]nformation consisting of complaints concerning conduct occurring




more than five years before the event or transaction that is the subject of thelitigation in
aid of which discovery or disclosure is sought.”

In City of Los Angeles v. Superior Court (2002) 29 Cal.4th 1 (Brandon), the
California Supreme Court clarified the distinctions between, and interplay of, Brady and
Pitchess. The court noted that Pitchess “ creates both a broader and lower threshold for
disclosure than does the high court’ s decision in Brady, supra, 373 U.S. 83. Unlike
Brady, California’s Pitchess discovery scheme entitles a defendant to information that
will ‘facilitate the ascertainment of the facts' at trial [citation], that is, ‘all information
pertinent to the defense’ [citation].” (Brandon, at p. 14.) “Unlike the high court’s
constitutional materiality standard in Brady, which tests whether evidence is material to
the fairness of trial, a defendant seeking Pitchess disclosure must, under statutory law,
make a threshold showing of ‘materiality.” (8 1043, subd. (b).) Under Pitchess, a
defendant need only show that the information sought is material ‘to the subject matter
involved in the pending litigation.” (8 1043, subd. (b)(3).) Because Brady’s
constitutional materiality standard is narrower than the Pitchess requirements, any citizen
complaint that meets Brady’ s test of materiality necessarily meets the relevance standard
for disclosure under Pitchess. (8 1045, subd. (b).)” (Brandon, at p. 10.) The court held
that the five-year time limit set forth in section 1045, subdivision (b)(1) did not operate to

bar disclosure under Brady: the Pitchess process “‘ operates in parallel with Brady and
does not prohibit the disclosure of Brady information.”” (Brandon, at p. 14.) Thus, if
materiality under the more stringent Brady standard is shown, the statutory restrictions
pertaining to the Pitchess procedure are inapplicable (Brandon, at p. 14); but if the
defendant only shows materiality under the less stringent Pitchess standard, the statutory
limitations apply (Brandon, at pp. 14, 16).
2. Brady materiality

Petitioner contends that Brady required the trial court to review Eagleson’s
personnel file for discoverable material. Petitioner’s entitlement to such review depends

upon the sufficiency of his showing of materiality regarding the matters that might be in



Eagleson’s personnel file. The first question we face in determining whether petitioner
has shown materiality under Brady is whether the correct point of reference for Brady
materiality can be deemed to be the pending habeas corpus proceedings, rather than the
underlying trial. The resolution of thisissue will determine the pertinent time period for
any disclosure.

The sole concern in Brady was the fairness of thetrial. Inreaching its decision,
the United States Supreme Court quoted and relied upon Mooney v. Holohan (1935) 294
U.S. 103, 112 [55 S.Ct. 340]: “‘[Due process] is arequirement that cannot be deemed to
be satisfied by mere notice and hearing if a state has contrived a conviction through the
pretense of atrial which in truth is but used as a means of depriving a defendant of liberty
through a deliberate deception of court and jury by the presentation of testimony known
to be perjured.’” (Brady, supra, 373 U.S. at p. 86.) The court continued, “The principle
of Mooney v. Holohan is not punishment of society for misdeeds of a prosecutor but
avoidance of an unfair trial to the accused. Society wins not only when the guilty are
convicted but when criminal trials are fair; our system of the administration of justice
suffers when any accused is treated unfairly.” (Brady, at p. 87.)

In Bagley, the United States Supreme Court repeatedly noted that Brady
materiality pertained to the result of thetrial. “*For unless the omission deprived the
defendant of afair trial, there was no constitutional violation requiring that the verdict be
set aside; and absent a constitutional violation, there was no breach of the prosecutor’s
constitutional duty todisclose. ... [1] ... Buttoreterateacritical point, the prosecutor
will not have violated his constitutional duty of disclosure unless hisomission is of
sufficient significance to result in the denial of the defendant’sright to afair trial.’”
(Bagley, supra, 473 U.S. at pp. 675-676, quoting United States v. Agurs (1976) 427 U.S.
97,108 [96 S.Ct. 2392].) “Asdiscussed above, such suppression of evidence amounts to
aconstitutional violation only if it deprives the defendant of afair trial. Consistent with
‘our overriding concern with the justice of the finding of guilt, United Satesv. Agurs,

427 U.S,, at 112, aconstitutional error occurs, and the conviction must be reversed, only



iIf the evidence is material in the sense that its suppression undermines confidence in the
outcome of thetrial.” (Bagley, at p. 678.)

In Kyles, the United States Supreme Court again emphasized that the focus of
Brady materiality is on the outcome of thetrial, the fairness of the trial, and whether the
undisclosed evidence undermines confidence in the verdict: “The question is not whether
the defendant would more likely than not have received a different verdict with the
evidence, but whether in its absence he received afair trial, understood as atrial resulting
in averdict worthy of confidence. A *‘reasonable probability’ of adifferent resultis
accordingly shown when the government’s evidentiary suppression ‘undermines
confidence in the outcome of thetrial.”” (Kyles, supra, 514 U.S. at p. 434, quoting
Bagley, supra, 473 U.S. at p. 678.)

In Srickler v. Greene (1999) 527 U.S. 263, 281 [119 S.Ct. 1936], the United
States Supreme Court noted that “there is never area ‘Brady violation’ unless the
nondisclosure was so serious that there is a reasonabl e probability that the suppressed
evidence would have produced a different verdict.”

The California Supreme Court has also repeatedly stressed the focus upon the

importance of the undisclosed evidence to thetrial. In Peoplev. Pensinger (1991) 52
Cal.3d 1210, the court explained Brady materiality as follows. “Under the federal
Constitution, ‘the conviction must be reversed, only if the evidence is material in the
sense that its suppression undermines confidence in the outcome of thetrial.”” (Id. at
p. 1272, quoting Bagley, supra, 473 U.S. a p. 678.) InInreBrown (1998) 17 Cal.4th
873 (Brown), the court again addressed the standard: “[W]e turn to the question of
materiality, for not every nondisclosure of favorable evidence denies due process.
‘[ S]uch suppression of evidence amounts to a constitutional violation only if it deprives
the defendant of afair trial. Consistent with “our overriding concern with the justice of
the finding of guilt,” [citation] a constitutional error occurs, and the conviction must be
reversed, only if the evidence is material in the sense that its suppression undermines

confidence in the outcome of thetrial.”” (Id. at p. 884, also quoting Bagley, supra, 473
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U.S. at p. 678.) “‘Bagley’ stouchstone of materiality is a“reasonable probability” of a
different result, and the adjective isimportant. The question is not whether the defendant
would more likely than not have received a different verdict with the evidence, but
whether in its absence he received afair trial, understood as atrial resulting in averdict
worthy of confidence.’” (Brown, at p. 886, quoting Kyles, supra, 514 U.S. at p. 434.)
““One does not show a Brady violation by demonstrating that some of the incul patory
evidence should have been excluded, but by showing that the favorable evidence could
reasonably be taken to put the whole case in such adifferent light as to undermine
confidencein the verdict.”” (Brown, at p. 887, quoting Kyles, supra, 514 U.S. at p. 435.)
Recently, in People v. Zambrano (2007) 41 Cal.4th 1082, disapproved on a different
ground in People v. Doolin (2009) 45 Cal.4th 390, 421, fn. 22, the California Supreme
Court reiterated the standard of materiality under Brady: “Evidenceis material [under
Brady] if there is areasonable probability its disclosure would have altered the trial
result.” (Id. at p. 1132.)

The Brown court also explained, “ The sole purpose [of Brady and its progeny] is
to ensure the defendant has all available exculpatory evidence to mount adefense. To
that end, a document sent but not received is as useless as a document not sent at al. In
both situations, the right to afair trial isequally denied.” (Brown, supra, 17 Cal.4th at
p. 881.) Andin Brandon, supra, 29 Cal.4th at page 8, the California Supreme Court
stated that the materiality standard of Brady does not vary based upon when a Brady
clamisraised: “Although Brady disclosure issues may arise ‘in advance of,” ‘during,” or
‘after trial’ [citation], the test is always the same. [Citation.] Brady materiality isa
‘constitutional standard’ required to ensure that nondisclosure will not ‘result in the denial
of defendant’ s [due process] right to afair trial.” [Citation.]”

Petitioner has not cited—and we have not found—any authority supporting a shift
of the focus of Brady materiality away from the potential effect of the undisclosed
information in the underlying trial to the potential effect of the undisclosed information in

a postconviction attack upon the judgment. Accordingly, we conclude that the pertinent
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inquiry for Brady materiality regarding the matters sought in petitioner’ s discovery
motion is whether petitioner’ strial was unfair in the absence of possible evidence from
Eagleson’s personnel file.

Although petitioner’s showing in thetrial court could have been more articulate in
formulating Eagleson’ s alleged conduct in his case, we conclude that, in the context of
the pleadings filed in the habeas corpus petition, he made a sufficient showing under
Brady for one of the requested categories of discovery. One of the two bases of the
habeas petition is that the prosecution failed to disclose to the defense that Aflague was a
paid informant. Petitioner’s theory in his discovery motion is, in essence, that Eagleson
knew Aflague was a paid informant and concealed this fact from the defense and,
perhaps, the prosecutor. Prior complaints that Eagleson had concealed payments or
incentives to an informant would be relevant to impeach Eagleson’ s declaration and
probable testimony at the habeas corpus hearing that Aflague was not a paid informant at
the time of petitioner’strial. Although the information would be used in the course of the
habeas proceeding, it would, in theory, be used to prove petitioner’ s Brady claim, which
would undermine confidence in the outcome of thetrial.

Petitioner failed to make a sufficient showing of Brady materiality for the
remaining categories of information requested in his discovery motion.

Because the only permissible focus under Brady is the fairness of, and potential
effect of undisclosed information upon, the underlying trial, petitioner would not be
entitled to discover complaints alleging misconduct that occurred after petitioner’ strial.
Petitioner could not have introduced evidence of later-occurring misconduct in histrial
for the simple reason that such conduct had not yet occurred. Thus, the failure to disclose
complaints of later-occurring misconduct could not have had any effect upon petitioner’s
trial.

Accordingly, the trial court must review Eagleson’s personnel file for complaints
and related material, if any, alleging that on or before May 13, 1998 (the date petitioner’s

trial concluded), Eagleson failed to report payments or other incentives given to
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informants to his supervisors, the prosecution, or the defense. Because petitioner’ s right
to discovery arises under Brady, the five-year limitation set forth in section 1045,
subdivision (b)(1) isinapplicable. (Brandon, supra, 29 Cal.4th at p. 14.)

3. Good cause under Pitchess

Because Pitchess establishes aless stringent standard of materiality, we consider
whether petitioner made a sufficient showing regarding the remaining categories of
requested discovery under Pitchess. In order to show materiality under Pitchess,
petitioner was required to set forth a specific, plausible factual scenario of misconduct by
Eagleson applicable to the pending litigation (that is, the claims raised in the habeas
petition) and articulate a valid theory of admissibility for the information sought.

Neither counsel’ s declaration attached to the motion nor her arguments at the
hearing on the motion alleged that, in relation to petitioner’ s trial, Eagleson fabricated
evidence or reports, used informants in an unauthorized manner, or provided informants
with unauthorized payments or incentives. The issues raised in the habeas petition
revolve around the alleged falsity of Aflague’ s testimony and the prosecution’s failure to
disclose that Aflague was a paid informant. Although the issues and pleadingsin the
habeas proceeding may be sufficient to imply, for Brady purposes, that petitioner alleges
that Eagleson concealed Aflague’ s status as an informer, we have not found any
allegation, much less a specific, plausible factual scenario, that Eagleson engaged in other
types of wrongful conduct, such as fabricating evidence or reports.

With respect to complaints alleging dishonesty, petitioner similarly failed to show
a specific, plausible factual scenario of misconduct by Eagleson. Petitioner’ s theory
seems to have been that Eagleson’ s declaration in the habeas proceeding was false and, if
he testified at the evidentiary hearing in conformity with the declaration, his testimony
would be false. The same could be said by every defendant regarding every police officer
witnessin every trial. To hold that this type of bare “the officer lied and will do so again”
allegation constitutes a plausible factual scenario of officer misconduct warranting review

of confidential personnel records would abrogate the strong ring of protection the
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L egislature and courts have erected around peace officer personnel records. (CHP, supra,
84 Cal.App.4th at p. 1024.)

Accordingly, petitioner failed to show a plausible factual scenario of officer
misconduct sufficient to require the trial court to conduct a Pitchess review of Eagleson’s
personnel file for complaints falling within the remaining categories listed in the motion.

DISPOSITION

Let a peremptory writ of mandate issue directing the superior court to vacate its
August 18, 2009 order denying petitioner’s discovery motion and to issue an order
granting the motion with respect to complaints and related material, if any, in Detective
Eagleson’s personnel file alleging that on or before May 13, 1998, Eagleson failed to
report payments or other incentives given to informants to his supervisors, the
prosecution, or the defense. The order to show cause regarding the instant petition for a
writ of mandate issued October 27, 2009, is discharged, and the temporary stay of the
evidentiary hearing on petitioner’ s habeas corpus petition is lifted.

CERTIFIED FOR PUBLICATION.

MALLANO, P. J.

We concur:

ROTHSCHILD, J.

CHANEY, J.
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